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FORUM JURIS
Law coming to you.

Dear Clients,

We are happy to send you our first Forum Juris Newlstter
in 2008.

First of all and on the occasion of the tenth annersary, we
would like to provide you with a short historical ditorial on
Ten Years of Raupach & Wollert-Elmendorff Rechtsaraits-
gesellschaft mbH.

The legal topics are:

The German federal cabinet recently issued a govenment
bill of the Risk Limitation Act (Risikobegrenzungssetz)
aiming to limit risks connected with financial inv&ors. We
highlight the main topics of the government bill with will
be important for financial investments in Germanynithe
future.

We will bring you up to date on the latest legaldevelop-
ments with regard to the Reform of Limited Liabiljt Com-
pany Law which will + against anticipation + be deled
and will come into force in the Third Quarter of 208 at the
earliest.

The third article provides you with a concise oveview on a
Ministerial Draft on Private International Law fa&Zompanies
in Germany designed to implement the applicabilitpf the
incorporation theory in German law and also to exted the
possibilities to carry out cross-border restructungs.
Further, we would like to draw you attention to tie possible
sanctions of not complying with the obligations ofsubmis-
sion of annual financial statements to the electran Federal
Gazette after one year's practical experience wittthe new
law and its increased requirements.

Finally, one further article deals with distribibn agreements
in light of the amended law against restraints of ampe-
tition (Anti-Trust Law) which in particular for oker agree-
ments could lead to fact that certain clauses are ow inad-
missible.

We hope that we have assembled legal topics which i of
interest to you. Should you have any questions onhe articles
in this edition, please do not hesitate to get induch with your
usual contact person.
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Ten Years of

Raupach & Wollert-Elmendorff Rechtsanwaltsgesellsch

Raupach & Wollert-Elmendorff Rechtsanwaltsgesellsetit mbH
celebrated its tenth anniversary on January 1, 2008As a
founding partner Prof. Dr. Arndt Raupach opened oubffice in
Munich at the beginning of 1998. As an expert in ta law he
enjoyed an excellent reputation in the German ecormy and
had successfully made his mark among several Germataw
firms and also influenced many forward-looking conepts. The
law firms R!dler Raupach & Partnerand Oppenhoff & R!dler
were important stations in his professional careewhich led him
to establish our law firm. From the very beginningve worked
in close cooperation withWollert-Elmendorff Deutsche Indus-
trie-Treuhand GmbH Wirtschaftspr'fungsgesellschafwhich
then already ranked among the world©s largest conking and
audit companies and is present today in over 140 cantries as
Deloitte. Offering multi-disciplinary advice to our clientsvith
special emphasis on legal and tax aspects is a paitular char-
acteristic of our cooperation with Deloitte. Compréensive
advice with respect to business law was and is whatve offer
to our clients.

At that time, mid-1998, this aim was backed by a tem of just
six attorneys. The law firm has been constantly exgnding
ever since. We are currently offering business lawdvice with
a total of more than 90 attorneys at our locationsvhich

were established gradually irMunich (1998), Hamburg (1998),
Berlin (1998), Frankfurt am Main(1998), Dusseldorf(1999),
Hanover (2001) and Stuttgart (2003). And we are also a little
bit proud of this success story.

The number and presence of our offices in the majobusiness
locations in Germany means that we can advise ourlents
locally as a medium-sized law firm; yet we are alsi a posi-
tion + both nationally and internationally + to aff the scope of
services which a large law firm does. We are therefe able to
cover areas which are often considered mutually exasive: we
are both a regional law firm offering advice to meidm-sized
companies and a large law firm which is active onhe interna-
tional playing field with our clients including meidm-sized
firms, listed companies and corporate groups, natioal and
multinational corporations, banks and financial seice
providers.

aft mbH

Our international focus also results from our coopetion with
the global audit and tax consultant networkDeloitte Touche
Tohmatsu. We work in Germany for their international cliest
and we are also active on an international scale foour German
clients, particularly in those places wheréeloitte holds sub-
sidiaries + and that is in almost all the countriem the world.
Especially in Europe there has been established aat institu-
tionalized but constant cooperation of law firms,n parts
guided completely independent fromDeloitte, in parts mem-
bers of the nationalDeloitte-organization or in parts are linked
to Deloitte on the basis of diverse strategic relationships.

This includes the following law firms, in particuta AKD Prinsen
van Wijmen(Netherlands) Brauneis, Klauser & Prindl(Austria),
Dundas & Wilson(Scotland),Deloitte Abogados (Spain),
Froriep Renggli(Switzerland),Laga (Belgium),Studio Legale
Associato (Italy) andTAJ (France).

It is both our global position and our internationbexperience
which make us an ideal partner to offer advice to radium-
sized German companies in a global business enviranent.

Hence we are fully convinced of further growth inte future,
both on an international scale and regionally as wkas against
a background of constantly changing and globalizingnarkets,
and we would therefore like to take this opportuni to thank
our clients for the trust they have put in us in ta past and
express a hope that they will continue to do so irthe future.
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Risk Limitation Act:

Bill to Limit the Risks Connected with Financial In

The government bill of the risk limitation act (Risobegren-
zungsgesetz) adopted by the German federal cabinedn
October 24, 2007, amends the Act for the Modernizaibn of
the General Conditions for Capital Investments (Getz zur
Modernisierung der Rahmenbedingungen f'r Kapitalbetiligun-
gen + MoRaKG). The two laws are closely connectedteach
other although they are each subject to independentegisla-
tive procedures. While it is the aim of MoRaKG taniprove

the legal framework conditions for venture capitaand private
equity companies so that they provide more ventureapital

to young and medium-sized enterprises, the aim oftte risk lim-
itation act is to counteract unwelcome developmentsn the
areas where financial investors are active.

I.  Background behind the Bill

The discussion about the activities of financial irestors is due
to the fact that they are increasingly setting theisights on the
German capital market. With a share of less than 5% was the
TCI hedge fund, for example, which prevented Deutdee B#rse
from taking over the London Stock Exchange. Anothehigh-
publicity event was Cognis. After just a very shomnperiod the
new shareholders Permira and Goldman Sachs had almss
double the amount of capital they had invested wherthe com-
pany was taken over distributed via a special distibution of
funds financed by loans. A very recent example ishe action
Permira took with respect to the Hugo Boss fashiorgroup.
Obtaining an ample special dividend was only possie with the
double vote of the chairman of the supervisory boat and

was reported by the Financial Times Deutschlandvith the title
aPermira fleeces Hugo Boss® (Permira nimmt Hugo Bosaus).
The bill of the risk limitation act was presented s.a reaction to
the investment and transaction strategies which legl policy-
makers were increasingly criticizing. Measures whicplace
direct restrictions on the actions of the financiainvestors is not
believed to be particularly promising; instead iteems more
appropriate to promote greater transparency on thecapital
market.

vestors

II. Main Content of the Act
1. 2Acting in Concert®

The existing regulations of acting in concert in se 22 para. 2,
Securities Trading Act (Wertpapierhandelsgesetz + B#HG), and
sec. 30 para. 2, Securities Acquisition and TakeoweAct (Wert-
papiererwerbs- und 'bernahmegesetz + Wp!G), are to be
modified since the federal government believes thatheir prac-
tical application is proving difficult and the releant decisions by
the Federal Court of Justice (Bundesgerichtshof + BH) are
too restrictive. The amendments will in future alseover acting
in concert with respect to acquiring shares, partialarly parallel
acquisition agreed by several investors. Furthermerit should
also be possible to apply attribution to acting inconcert out-
side the AGM/shareholder meeting. Finally exceptienfrom
attribution with respect to acting in concert willno longer be
possible in individual cases; instead focus is to & placed on
the possible effects for the target company. Actingn concert
exists pursuant to the newly inserted definition wén there is
permanent or considerable influence placed on the arporate
objectives. The German Bundesrat (upper house of ¢nGer-
man parliament) criticized this definition as beintpo wide, as a
result of which the federal government announced aeview of
the definition.

2. More Informative Notifications under
Securities Trading Law

The duty of natification for already held or attribted voting
rights from shares pursuant to sec. 21 f. WpHG, hashitherto
been independent alongside the duty of naotificatiorfor other
financial instruments pursuant to sec. 25 para. 1 WHG. These
are not added together. The government©s statemeraf rea-
sons for the bill sees a regulation deficiency hersince the
notices do not fully reflect the ownership status ad also
appear at staggered intervals. It is therefore foseen in future
to add the voting rights from shares and other finacial instru-
ments together. This means that the initial notifetion threshold
will not only be met earlier but the notificationréquency will
also be increased. It is clarified at the same tim¢hat in rem
options will only count once and a regulation is ab added to
avoid double notification duties.
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3. Better Information on Owners with Major Interests

Based on corresponding regulations in the USA and fance
the hill foresees in sec. 27 para. 2, of the WpHG Hl (WpHG-
Entwurf + WpHG-E) a considerable extension of theudies of
disclosure for the persons who are subject to the ntification
requirement. As of a threshold of 10% the issuer Wlibe able to
demand further information from the person who is sbject to
the notification requirement in the sense of sec. 2, 22 WpHG.
On the one hand the person who is subject to the ntification
requirement must explain his/her objectives regardg the com-
pany and also describe where the funds which were sed
came from. The first request by the issuer for didosure also
constitutes an ongoing duty to update the informatn since a
modification of the objectives must also be notifid. In order to
avoid double duties of disclosure a duty of notifiation will not
exist if the threshold is met or exceeded due to gublic offer
pursuant to Wp!G. Sanctions are not foreseen in theevent of
infringements against the extended duties to provid informa-
tion. It was criticized that the request for information is at the
company's selective discretion. The legislative prmess may
therefore result in modifications, including a genal duty of
notification when the threshold is exceeded.

4. Tightening the Regulation on Lost Voting Rights
in Connection with Infringements of the Duty of
Notification

Investors holding significant interest were hithestable to fail to
make notifications between two AGMs/shareholder metngs
without legal consequences since the voting right \as only
lost for the period until the person subject to thenotification
requirement fulfilled his/her duty of notificationThis was possi-
ble until shortly before and even at the AGM/shareflder meet-
ing. Sec. 28 WpHG is to be modified so that in futee the loss
of voting rights will only end six months after theorrect notifi-
cation has been made if it is through intent or grss negligence
that the notification is made incorrectly or not agll.

5. Improved Identification of Owners of
Registered Shares

The aim of the modification to sec. 67 German StockCorpora-
tion Act (Aktiengesetz + AktG), is the improved idification of
owners of registered shares. Practice shows that sareholders
are often not listed in the share register; insteadepository
banks or central securities depositories, for examie, are regis-
tered in their own name instead of the shareholder¢so-called
nominee registrations). The bill therefore foresees statutory
obligation of the owner of registered shares to preide the
company with the information which is required to maintain the
share register. Furthermore the articles of assoctan can
determine under what preconditions (e.g. thresholdimits) it is
permitted and/or not permitted to register sharesm one©s own
name when the shares actually belong to somebody k. An
infringement against a corresponding rule in the &cles of

association will lead to the loss of voting rightsThe bill also
foresees a right to information from the registereghareholder
who must declare within an appropriate time limitrGin. 14
days) whether the shares belong to him/her and/or Wwo actu-
ally owns them. The same also applies to the persothus
named. Voting rights are lost when the time limit xpires until
the request for information is fulfilled. An admisirative offence
will be the punishment for giving an incorrect respnse or for
not responding at all.

6. Specifying Employees' Rights to Information

When control is acquired, a duty to inform the ecoomic affairs
committee and/or the works council is foreseen in oder to
improve the protection of employees of companies with are
not listed on the stock exchange as long as trade ad busi-
ness secrets are not jeopardized hereby.

I1l. Further Measures and Outlook

The statement of reasons for the bill includes thennounce-
ment by the federal government to include in the Igislative
procedure proposals for legislatory measures regaiidg ques-
tions which come up when loan claims are sold. Suchlques-
tions include protection for the debtor, consumer potection,
banking confidentiality and data protection as welas possible
statutory restrictions regarding the assignment ofoan claims.
The Federal Ministry of Justice has already submétl some
debatable points which were discussed in the Finane Com-
mittee of the German Bundestag (lower house of th&serman
parliament) together with further proposals from ta coalition©s
parliamentary groups. The following points were metioned,
for example:

Obligation of the banks to offer non-assignable dan agree-
ments;

Compensation claims irrespective of culpabilityn the event
of unjustified execution;

Excluding dual protection through land charge (ceates a
charge on real property for the payment of a defité sum of
money. It differs from a mortgage in that it may eist with-
out an underlying personal debt) and parallel subrasion to
immediate execution levied upon the debtor's propety and
excluding its assignability.

It transpired that there was considerable need fodiscussion
and it was therefore impossible to adhere to the dsired
timeframe for passing the law. All the political aaps are cur-
rently very active with respect to the introductiorof possibilities
to protect debtors when claims are sold. We shall ontinue to
inform you about the further developments.

Rechtsanwalt Michael H#rtig
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Reform of Limited Liability Company Law

Delayed Introduction of Act to Modernize Limited Li
Company Law and to Combat Abuse + Now to Come into

ability
Force

in the Third Quarter of 2008 at the Earliest

We have already described in detail the amendmentsn GmbH
law (GmbH-Gesetz + GmbHG) which are foreseen by thkill
to modernize limited liability company law and to eambat
abuse (Gesetz zur Modernisierung des GmbH-Rechts whzur
Bek$mpfung von Missbr$uchen + MoMiG) in the 02/06 rad
02/07 issues of our Forum Juris

On January 23, 2008, the public hearing on the MoMs bill
(Bundestag printed paper 16/6140) took place in theCommit-
tee on Legal Affairs of the German Bundestag (lowdrouse

of the German parliament). The intended reform wagenerally
welcomed although the expert witnesses were in twaninds
with respect to individual points. The planned intduction of
specimen articles of association was particularly @ntroversial.
In future it will no longer be necessary to recordhe documen-
tation before a notary public if the specimen arties of associ-
ation are used to form a GmbH. In his written statment the
chairman of the Federal Court of Justice©s (Bundesgchtshof
+ BGH) second senate for civil matters, Prof. Dr. Gette,
attacked the foreseen reduction in capital protectin and dedi-
cated half of his statement to a critical discussio on the
respective planned amendments (particularly the radtction of
the minimum share capital, introduction of a speciaregime for
cash-pooling in connection with capital contributims and main-
tenance, changes in the regulations related to comtbutions in
kind, simplification of the regulations on the maitenance of
capital, including the protection of cash-pooling,and abolishing
the law on equity replacement).

It cannot currently be foreseen whether and to whaextent the
expert witnesses will be able to assert themselvesvith their
criticism of the bill and whether and to what extenhthe court
decisions will continue after the reform to maintai the princi-
ples which have developed with respect to the currat law

(as they did when the law on equity replacement wasmended
in 1980).

It is already possible to say, however, that the tnoduction of
MoMiG will be delayed even longer. After it was itially due to
come into force on October 1, 2007, and then on Jamary 1,
2008, its implementation was further delayed untithe begin-
ning of the second quarter of 2008 and now the pres releases

by the Federal Ministry of Justice are currently arouncing that
the reform of the GmbH law will probably come intdorce at
the beginning of the third quarter of 2008. It remans to be
seen whether this date can be adhered to. The waytte legisla-
tive procedure has hitherto been progressing meanshat it is
currently not possible to assume the required legatertainty
when rendering practical advice that the simplificgons in
MoMiG will already be valid in the third quarter. Ais should be
taken into consideration in structural deliberatios which are to
make use of the new regulations, especially sincene MoMiG
amendments are not generally designed to have ret@ctive
effect.

Rechtsanwalt Felix Felleisen
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Ministerial Draft on Private International Law for

Associations and Legal Entities

At the beginning of January 2008 the Federal Minisy of Jus-
tice presented a ministerial draft on internationatorporate
law. The draft supplements German private internainal law
consolidated in the Introductory Act to the GermanCivil Code
(Einf"hrungsgesetz zum B"rgerlichen Gesetzbuch + EBGB)
with legal regulations for companies, associationsind legal
entities which are involved in cross-border activigs. The
amendments in EGBGB are designed to consolidate itaw that
the incorporation theory is generally applicable iGerman law
and also to extend the possibilities to carry out oss-border
restructuring measures. The draft thus allows compaies more
international flexibility and mobility when designg their struc-
tures under corporate law.

1. Previous Legal Situation

German conflict of laws stipulations did not previasly include a
statutory provision to determine which law is apptiable to the
organization under corporate law of companies, assoiations
and legal entities. German court decisions traditiaally follow
the so-called registered office or si*ge r+el theor (Sitztheorie)
whereby the law which applies at the actual registeed office is
applicable to the company, i.e. the law at the regitered head
office. In contrast the law of the state in which a&ompany was
incorporated remains applicable to the company purgant to
the incorporation theory(Gr'ndungstheorie) prevalent in other
legal systems at least as long as the company maiains its
statutory seat (as stipulated in the articles of asociation) in this
state.

The European Court of Justice viewed the unlimite@pplication
of the registered office theory as an infringemeragainst the
freedom of establishment pursuant to Art. 43 and 48EC
Treaty, in its familiaP$berseering® and 2Inspire Art°decisions
(ruling dated November 5, 2002, case No. C-208-00,Euro-
pean Court Reports 2002, page 1-09919 et seq., andruling
dated September 30, 2003, case No. C-167-01, European
Court Reports 2003, page 1-10155 et seq., respectiely). The

Companies,

amendment is intended to satisfy the demands of theeCJ
court decisions.

Furthermore current German law leaves it open to é&arge
extent which law is applicable to cross-border restucturing
measures. The provisions of sec. 122a et seq., Geran law
regulating the conversion of companies (Umwandlunggesetz +
UmwG), which were introduced to transpose the Europan
merger directive (Directive 2005/56/EC) only concer cross-
border mergers of limited liability companies fronrmember
states of the EU and European Economic Area (EEAQther
types of cross-border conversions were hitherto jusas unreg-
ulated as conversions involving non-EU states. Thiaspect is
also to receive legal certainty.

Finally the draft is to make it possible to carry at a change in
the statutes, i.e. a cross-border change in the conpany®©s legal
structure. However, the draft in its current form Wil at any rate
probably miss this target.

2. Planned Legal Rearrangements

The draft consolidates the incorporation theory irlGerman con-
flict of laws stipulations. This creates a legal bss for the fact
that legal entities under civil law can carry outheir actual activ-
ities in another state and maintain a branch officéhere (either
as the only one and/or as the main office) withoubhaving to
change their company®©s articles of association angithout the
law at the place of the branch office additionallyeing able to
impose demands on their organization under corporat law.
The draft goes beyond the requirements resulting &m the
freedom of establishment in EU law by extending th@pplica-
bility of the incorporation theory to companies frmx non-EU
states.

The incorporation theory is consolidated in concret in the new
version of Art. 10 para. 1 Draft EGBGB (EGBGB-Entwii +
EGBGB-E). Companies, associations and legal entitleunder
civil law are subject to the law of the state in with they are
entered in a public register and those which are nbor not yet
registered are subject to the law pursuant to whictthey are
organized. The wording 2companies, associations andegal
entities® is intended to be understood in a non-tebnical man-
ner and cover all partnerships under the civil codend under
the commercial code, associations and legal entitie under civil
law (including cooperatives, partnerships under theivil code,
associations and foundations).
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The scope of the company®©s articles of associatide deter-
mined by the list of examples in the new version ofrt. 10
para. 2 EGBGB-E. In future the following aspects sill be sub-
ject to the law of the state of incorporation:

Legal nature of the company and its legal capaciy;
Incorporation and dissolution;

(Trade) name;

Organizational and financial structure;

Power of representation of the executive bodies;
Acquisition and loss of membership;

Legal responsibility of the company for its liabities as well
as the external responsibility of the members ofstexecu-
tive bodies and members for these liabilities; and
Liability due to an infringement of duties undercorporate
law (but not liability due to a delay in filing fonsolvency).

In contrast the capacity to sue and be sued and thecapacity
to take legal action is still determined pursuanta lex fori, i.e.
the procedural law of the respective court of venueThe proce-
dural law which applies at the register©s locatishall also
apply to the registration process.

The draft deliberately leaves it open whether lidlitly of mem-
bers of the executive bodies or of members of a corpany can
also result from any other legal basis, particularltort, and
whether it is subject to the company®©s articles @fssociation.
This will be left to the courts. The draft does notherefore
follow the example of other countries where the inarporation
theory is valid and where the application of thisheory is
restricted to a large extent, particularly throughregulations
which declare that creditor protection provisionsn the state of
the registered office are indeed applicable in ceatin cases

(cf. sec. 2115 California Corporation Code, in lie@f many
examples).

Stipulations on the protection of bona fide rightsand legitimate
expectations are foreseen in Art. 12 para. 2 and EGBGB-E.
Pursuant to Art. 12 para. 2 EGBGB-E, a company canat after
concluding an agreement rely in certain circumstanes on legal
incapacity or a lack of power of representation with exist pur-
suant to the company®©s articles of association. Pswant to

Art. 1 para. 3 EGBGB-E, third parties are protected inHeir legit-
imate expectations if a company acts 2under incorret law®,

i.e. if a foreign company in Germany, for examplegigns to be
a German one.

Based on the new regulation in Art. 11 para. 6 EGBB-E, legal
transactions which concern the constitution of legaentities
(incorporation, conversion, changes in the articlesf associa-
tion, etc.) must fulfill the form requirements oftte laws applica-
ble to such company. The application of the localdrm is
explicitly excluded. According to Art. 11 para. 1 EBGB,
adhering to the local form will as an alternative nebably con-
tinue to suffice for legal acts below this threshal (such as sell-
ing shares, for example).

Art. 10a EGBGB-E, determines the law which is appable to
conversions in the form of a merger, de-merger andsset
transfer and the law which is applicable to the chage in the
company®©s legal structure. In line with the reguians in the
merger directive and the majority view in legal &étature such
conversions will in future be determined by the lawvhich
applies to each of the companies involved. German anflict of
laws thus generally opens up the possibility to cay out all
types of cross-border conversions.

The new regulation in Art. 10b EGBGB-E, is a idiosycrasy.
According to the statement of reasons for the drafiand the
press release by the Federal Ministry of Justice will in future
be possible for a company to convert its legal strature cross-
border into a legal structure of another state (chage in the
statutes), such as conversion of a German limiteddbility com-
pany (Gesellschaft mit beschr$nkter Haftung + GmbHinto a
French limited liability company (Soci+t+ < respoasilit+ limit+e
+ SARL). It seems doubtful, however, whether the ne regula-
tion will actually make this possible since a chargyin the
statutes will only be possible according to the exficit wording
of Art. 10b EGBGB-E, if @both previous and new lavallow a
change without dissolution and new incorporation®Art. 10b
EGBGB-E, thus confines itself to regulating a condt of laws
and does not itself create the material preconditins for a
cross-border change in the company®©s legal structer It is pre-
cisely German corporate law which does not allow th regis-
tered office in the articles of association to beransferred
abroad and does not therefore currently allow a chage in the
statutes but instead deems dissolution to be a leghconse-
qguence. A change in the statutes of a German legaéntity +
even if it can be assumed that the law of the counly of reloca-
tion allows such a change + will therefore also oylbe possible
in future if the associated suggestions for improvaent were to
be integrated into the legislation. A cross-bordechange in the
company®©s legal structure while maintaining its idty would
otherwise still only continue to be possible by ineking higher-
ranking EU law although it is questionable whethea cross-
border change in the company®©s legal structure igipulated as
obligatory under EU law.
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3. Conclusion

The draft consistently follows on from the initidUmwG amend-
ments (regulations for cross-border mergers) and th simplifi-
cations in choosing where to maintain the head offie which
are foreseen in the MoMiG bill. In particular theansolidation of
the incorporation theory with respect to all and ag non-EU
states and the resulting elimination of insecuritiewith regard to
the respectively applicable law must be welcomed ad will
contribute to the fact that Germany as a country ad the Ger-
man corporate forms will become more interesting bth nation-
ally and internationally.

It is clarified in practice that cross-border convesions will gen-
erally be permitted in future if the respective suftantive law
opens up corresponding possibilities. It would be @sirable,
however, if German legislation would supplement Um@ with
corresponding stipulations in substantive law. Theractical dif-
ficulties resulting from the accumulation of diffemt legal sys-
tems could be alleviated in this way.

With respect to the so-called change in the statute German
legislation should not let it rest with the solutio of regulating a
conflict of laws but try to create the preconditiors under sub-
stantive law for a change in the statutes. Minimabractical sig-
nificance would otherwise be accorded to Art. 10b ESBGB.
The ECJOs ruling in th€artesio matter might offer clarity here.
This matter currently before the ECJ deals with th@ossibility
of changing the registered head office of a Hungaain limited
partnership. For the first time the court must makea decision
in this matter on the freedom of establishment fronthe per-
spective of the country of departure. Finally reltde regulations
on the practical implementation for registration irthe country of
arrival or departure, for example, would be appreaited.

Rechtsanwalt Felix Felleisen
Rechtsanwalt Dr. Michael B!lumker, LL.M.
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Effective Control and Sanctioning of Obligations Pu

rsuant

to the Law on Electronic Commercial Registers and

Cooperatives Registers as well as the Companies Reg

It transpired after the end of the statutory periodor the elec-
tronic publication of annual statements of accountghat the
Federal Office of Justice (Bundesamt f'r Justiz + 8) is in pos-
session of various possibilities of effective condt and is cer-
tainly prepared to make use of the existing possilities to
sanction infringements. Appropriate attention shoul therefore
be paid to adhering to the obligations. At the sameime the
BfJ overshoots the mark in some cases and imposesifies
where there is in reality no infringement of obligeons. Use
should be made of the relevant legal remedies in sth cases.

1. Regulation by the Law on Electronic Commercial
Registers and Cooperatives Registers as well as
the Companies Register

With the law on electronic commercial registers anatoopera-
tives registers as well as the companies registeidesetz "ber
elektronische Handelsregister und Genossenschaftsggster
sowie das Unternehmensregister + EHUG) dated Novengb
10, 2006, German legislation had completely rearraged the
process of publishing annual statements of accountgsee
Forum Juris1/2007). The documents on the annual statements
of accounts should in particular no longer be subnited to the
commercial register as in the past but should now le submit-
ted to the agency running the electronic Federal Gzette (sec.
325 para. 1 German Commercial Code (Handelsgesetzlzh +
HGB). The legislation thus reacted to the fact thathe stipula-
tions of EU law were insufficiently transposed int&German
national law as stated by the European Court of Jusce (ECJ
rulings in EUGH NJW 1998 (Neue Juristische Wochenswift +
new legal weekly magazine), page 129 + Daihatsu) drthe
numerous infringements of the publication duties.

Before EHUG came into force there were hardly anyantrols
whether the statutory publication duties were obsered. It was
only possible to petition for the instigation of gprocedure to
impose a fine or penalty payment so that it rarelyesulted in
infringements being sanctioned. Against this backgrund many
companies + partly in order to avoid insights intanternal cor-
porate information and partly for reasons of conveience +
failed to fulfill their publication duties. Nor didhe growing num-
ber of petitions for procedures to impose a fine openalty
payment (particularly from one competitor against mother) do
anything to change the high level of failing to adére to the

ister

publication duties. Estimates before EHUG came intdorce
claim that only roughly 5% of all companies which @ subject
to sec. 325 et seq. HGB, completely fulfilled theipublication
duties (seelLeuering/Niessen NJW-Spezial 2006 (special NJW
edition), page 411, with reference toNoack, Unternehmens-
publizit$t (corporate disclosure) 2002, margin No87).

This situation has changed considerably since EHUGame
into force. As the main regulation for sanctioninghe publi-
cation duties sec. 355 HGB was fundamentally strenthened
by EHUG.

Pursuant to sec. 329 para. 1 Sentence 1 HGB, the agncy
running the electronic Federal Gazette now officigl checks by
comparing its own data with that of the companies egister
whether the documents to be submitted pursuant to £c. 325 |
+ |ll, HGB have been submitted in full and in duene. Since
the electronic Federal Gazette possesses the necessy corpo-
rate data in digital form (sec. 329 I, 2 HGB), isiautomatically
checked whether publication has taken place. The chck is a
pure formality which is essentially limited to whéer the docu-
ments submitted to the commercial register were summitted in
full and in due time. The agency running the eleadnic Federal
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Gazette does not check the material content of thesubmitted
documents. If the check by the agency running the Eectronic
Federal Gazette proves negative, the agency then farms the
BfJ which is responsible for carrying out the procdure to
impose a fine.

The law foresees a fine of a minimum of EUR 2,500®up to
a maximum of EUR 25,000.00 for infringements (sec335
para. 1 Sentence 4 HGB). The fine can be imposed oiboth
the company itself and its legal representatives éx. 335 para.
1 Sentences 1 and 2 HGB). In order to instigate thgrocedure
to impose a fine which is regulated in detail in s 335 para.

2 £ 6 HGB, the BfJ first sets a time limit of six weks, within
which the missing documents must be submitted or tfe failure
to do so must be justified by filing a formal objetion against
the order to submit the documents. It is officiallydeclared at
the same time that a fine will be determined as theext stage.
If the parties involved do not disclose the documets or justify
the failure to do so by filing a formal objection wthin the time
limit, the fine is determined and it is officiallgeclared that
another fine will follow as the next stage. Filing formal objec-
tion does not suspend the process. It is possible ¢ file an
immediate appeal against the decision to determinghe fine or
against the decision to dismiss the formal objectip.

It is debatable whether fines can still be imposedvith respect
to old cases, i.e. where the annual statements of ecounts
were not submitted for financial years which commeoed
before January 1, 2006. It is argued that a fine ca no longer
be imposed because the underlying stipulation in se 140a
law on matters of voluntary jurisdiction (Gesetz "br die
Angelegenheiten der freiwilligen Gerichtsbarkeit EGG), is
annulled by EHUG. Some Regional Courts (Landgericht LG)
are said to have already followed this argument ihitherto
unpublished decisions. In contrast the Higher Regigal Court in
Munich (Oberlandesgericht + OLG) decided in a rutindated
February 18, 2008 (case No. 31 Wx 087/07, non-appedable),
that the imposition of a fine is still possible andndeed neces-
sary for old cases. This is derived from the trangonal stipula-
tion in Art. 61 para. 5 Introductory Act to the Geman Com-
mercial Code (Einf'hrungsgesetz zum Handelsgesetzlzh +
EGHGB). Nor does the other argument agree with thetipula-
tions under EU law, in particular because the Eurogan Court
of Justice has already ruled once against Germany uk to in-
sufficient sanctioning of infringements against theluty to sub-
mit annual statements of accounts.

2. Practical Implementation and Consequences

Initial experience gathered by the BfJ and when thagency
running the electronic Federal Gazette applied th&HUG stipu-
lations in practice is now available. This experie® clearly
shows that the check by the agency running the eletronic
Federal Gazette is very efficient particularly du the newly

created possibility of an electronic comparison. Té probability
is now almost zero that an infringement of the pulatation
duties remains undiscovered. At the same time the 8 makes
use of the possibilities which have been opened u@nd insti-
gates a procedure to impose a fine without furtheinvestiga-
tions in cases where infringements have been disc@red. The
procedure to impose a fine is itself subject to cheges.

Attention should be paid against this background tlat the
required documents are published in the manner presribed by
EHUG, in full and in due time.

However, the formal check by the BfJ by automaticdy com-
paring data also leads to the fact that procedurego impose
fines are sometimes instigated although there is nactual
infringement of the publication duties. Procedureso impose
fines were instigated, for example, due to infringaents of pub-
lication duties for years in which the respective ampany did
not yet legally exist.

If a procedure to impose a fine is instigated, itlsould therefore
be carefully checked whether there is an actual inhgement
and, if necessary, use made of the legal remedies kich are
then available.

If a procedure to impose a fine is instigated for a old case
(failure to submit annual statements of accounts fofinancial
years which commenced before January 1, 2006), thehances
of success should be reviewed with respect to filig legal
remedies.

Rechtsanwalt Felix Felleisen
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Distribution Agreements and Anti-Trust Law:
Beware of Inadmissible Clauses in Older Agreements

I. Introduction

The 7 amendment of the law against restraints of competion
(7. Novelle des Gesetzes gegen Wettbewerbsheschr$iikin-
gen * hereinafter also referred to as the 87 GWB Amend-
ment®) came into force almost three years ago. Altbugh the
amendment 2only° led + with regard to distributioragreements
with a purely national effect + to an adaptation oéxisting Euro-
pean rules for distribution agreements having an eféd between
member states, it is still widely unknown that thdegal modifi-
cations can have considerable legal consequences foexisting
distribution agreements.

Especially older agreements dealing with distribuin within
Germany could include clauses which are contrary téhe new
stipulations in anti-trust law with the result that- apart from
individual clauses (or even the entire agreementeing null and
void under civil law + a fine could be imposed du¢o conduct
which is contrary to anti-trust law. This articles intended to be
a summary of the types of clauses which may now beénadmis-
sible and to show where a modification of an agreerant may
therefore be necessary.

II. 7t GWB Amendment

The 7" GWB Amendment led to numerous radical changes
in anti-trust law. In particular, the shift from th previously valid
obligation of (prior) registration and the requireent to obtain
authorization for agreements which restrict competion
towards the principle of a legal exemption plays ammportant
practical role. An agreement which restricts compétion and
violates the ban on cartels is thus exempted by lawf it fulfills
the statutory preconditions for exemption. It is tke companies,
however, which are responsible for checking by meas of
aself-assessment® whether a certain agreement is shject to
the ban on cartels in sec. 1 law against restraint®f competi-
tion (Gesetz gegen Wettbewerbsbeschr$nkkungen + GWRB
or whether the preconditions for exemption are fuilled.

By deleting the words @competing with each other®m sec. 1
GWB under the 7" GWB Amendment not only horizontal
agreements (i.e. between competitors) but also veital agree-
ments are covered by the ban on cartels. It has theefore
resulted in synchronization with European law. Li# attention
was given to the fact that this modification tighteed the con-
trol of vertical agreements such as distribution aggements with
a purely national effect under anti-trust law.

The standards of the European block exemption regattion for
vertical agreements (Regulation No. 2790/1999 + heinafter
also referred to as the @Vertical Block Exemption &gulation®)
are now to be applied when checking whether a claus in a
distribution agreement which restricts competitiorfulfills the
preconditions for an exemption in the sense of sec2 para. 1
GWSB, even if the agreement has a purely national ffct. This
results in the fact that certain clauses which wergermitted
under German law before the GWB amendment are nownad-
missible and therefore + applying European standasd+ con-
trary to anti-trust law.

I1l. Territorial and Customer Restrictions

Territorial and customer restrictions were + in gegral = permit-
ted before the 7 GWB Amendment. A supplier was therefore
allowed to prohibit a distributor by means of a cotractual
agreement from distributing the products to certainterritories
(e.g. federal states) or to certain customers (e.gcustomers at
the same trade level). Such restrictions now condtite an
infringement of sec. 1 GWB.

With so-called 2hardcore restrictions® such vertichagreements
are not eligible to exemption under the Vertical Btk Exemp-
tion Regulation and are thus inadmissible unless anof the
exemptions stated in the Vertical Block Exemption Bgulation
is relevant. The exemption whereby it is permittedo prohibit
active sales in territories or to customers whichhe supplier
has exclusively allocated to another distributor oreserved for
itself is particular pertinent here.

However, since it was generally possible in Germataw before
the law was modified to prohibit active sales outsie the allo-
cated territory, older agreements which include sule 2hardcore
restrictions® may violate sec. 1 GWB. Apart from th risk of a
fine being imposed by the Bundeskartellamt (BKartA German
Anti-Trust Office) this leads to the clauses beingull and void
under civil law.
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IV. Non-Competition Clause

Attention should also be paid to modifications withrespect to
non-competition clauses in distribution agreementsWhile non-
competition clauses were only forbidden in exceptinal cases
before the 7 GWB Amendment non-competition clauses now
generally infringe sec. 1 GWB. Pursuant to the Véadal Block
Exemption a non-competition clause may only be exempted a
prohibition of competition from sec. 1 GWB if the greed non-
competition clause is to last for a maximum of fivgrears.

A non-competition clause covers all agreements wher the dis-
tributor is obliged not to manufacture, purchase orsell prod-
ucts which compete with the products which are subgct of the
distribution agreement. It is not just an exclusive@urchase obli-
gation which constitutes non-competition clause pusuant to
the European stipulations. It is sufficient if thelistributor is
obliged to purchase more than 80% of the products fom the
supplier.

Non-competition clauses in older agreements shouldherefore
be reviewed thoroughly and then modified, if necesary, in
accordance with the applicable legal situation, wheeby it
should be considered either to reduce the non-compétion
clause to five years or to delete the non-competitin clause
completely.

V. Price Clauses

Price fixing in distribution agreements is inadmiskle pursuant
to anti-trust law just as it was according to the dd legal situa-
tion. A price-fixing clause is a @hardcore restrieon® pursuant to
the Vertical Block Exemption Regulation and is thefore gener-
ally not eligible for exemption. An exception to tis is only per-
mitted for so-called 2genuine® agency agreements.

What is new, however, is that the new law permitsixing a
maximum price if this does not actually function asetting a
minimum sales price or as a price-fixing clause. No-binding
retail price recommendations are also still permigd as long
as they do not actually constitute a minimum priceor a fixed
price. Contrary to the legal situation before the # GWB
Amendment non-binding retail price recommendationsare
no longer only permitted for brand-name products.

VI. Conclusion

Practical legal advice in the past two years has stwn that
many companies are not aware of the risk which liegn older
distribution agreements with a purely national effg which were
concluded before the 7" GWB Amendment came into force in
2005.

Companies are therefore recommended to have these ld
agreements thoroughly reviewed with respect to clases which
may now have become inadmissible. If such clausesra identi-
fied, the agreement should be modified accordinglyogether
with the contractual partner in order to prevent tle above con-
sequences of an inadmissible clause.

Rechtsanwalt Felix Skala, LL.M.
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